In his post-hearing brief the complainant argues  that he was dis-
charged because he made several complaints  "on behalf of himself or others"
with respect to unsafe practices at  the mine,   and that  these complaints
concerned a poorly fitting safety belt,   lack of  tag lines,   and unqualified
boom truck operators.     Further,   complainant asserts  that he made himself
unpopular with the mine superintendent when he and his  co-workers  insisted
on strict adherence to safe work rules when climbing steel.     Complainant
concludes that the so-called "test" of September 18,   at which  time Mr.   Bates
observed the work being performed by Mr.   Sammons and Mr.   Canada,  was
used, as a pretext to  terminate him,   and that  the actual reasons  for his
termination were his safety complaints and his  insistence on observing
safe work practices.     In short,   contestant maintains  that his   case  is
one  involving retaliation rather than a refusal  to perform work because
of any safety considerations.     Even assuming  that  the latter is present,
contestant maintains  that any such work refusal was protected because
it was made in good faith and in the reasonable belief  that  the work exposed
him to a hazard.

Findings and Conclusions

The crucial issue in this  case is whether Mr.   Sammons was  referred
back to  the panel because project superintendent Bates believed him to
be an imcompetent connector or because Mr.   Bates  retaliated against him
because Mr.   Sammons had complained  to him about  safety hazards.     Complainant's
position is that his case is one of retaliation rather  than work refusal
(Pgs.   9-10,  post-hearing brief).     His  contention is  that  the respondent,
through Mr,   Bates,  retaliated against him because of  the  "many  complaints
he voiced concerning the lack of safety equipment".     However,   it  should
be noted at  the outset  that  the record in this  case establishes   that aside
from the instant discrimination complaint,  neither Mr.   Sammons nor Mr.   Canada,
both of whom served as safety or grievance committeeman during  their
employment tenure with the respondent,   ever filed prior safety grievances
through the union grievance procedure.     Further,   the record also  established
that no safety complaints were ever filed by these individuals with MSHA
or with any State or local mining enforcement inspector or agency.

The UMWA-ABC Contract,  Joint Exhibit 1,   at pgs.   16-17,   specifically
covers safety procedures  to be followed when an employee is  required  to
work at heights.    Article IV,   Section 0(11)(a),   provides  for certain safety
devices, but does not mention safety baskets.     Subsection   (b)  provides
that  "no employee will work at heights such as on steel  in hazardous
weather conditions".    Although Mr.   Sammons  testified  that  at  times   the
"going was slow" due to early morning dampness and dew which made the
steel slippery,  or that windy conditions hampered production,   there is
no evidence that  these conditions prevailed during  the  time periods  in
question in this case or that mine management required or expected  the
crew to work under those conditions.     Further,   Section P of  the contract
provides for specific procedures  to be followed in matters  concerning
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